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Court of Appeals of the District of Columbia. 


No. 3314. 

David Freed, Appellant, 
vs. 

Dotted States of America. 


a Supreme Court of the District of Columbia, j 

Criminal. No. 34368. j 

United States of America, Plaintiff, 

vs. [ 

David Freed, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, , in said District, at! the times 
hereinafter mentioned, the following papers were filled and proceed¬ 
ings had, in the above-entitled cause, to wit: i 

1 Indictment. j 

Filed in Open Court Oct. 24,1918. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1918. j 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one David Freed, late of the District aforesaid, bn, to wit, 
the thirteenth day of October, in the year of our Lord one thousand 
nine hundred and eighteen; and at the District aforesaid, feloniously 
and knowingly did transport, and did cause to be transported, and 
did aid and assist in transporting in interstate commerce, that is to 
say, from the City of Washington, in the District of Columbia afore¬ 
said, to the State of Virginia, a certain woman, to wit, one Sue 
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McLain, for the purpose of prostitution and debauchery, and with 
intent and purpose on the part of him, the said David Freed, to 
induce, entice and compel the said Sue McLain to give herself up 
to debauchery and to engage in the practice of prostitution; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said L’nited States: 

Second Count. And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

That the said David Freed, on, to wit, the said thirteenth day of 
October, in the year of our Lord one thousand nine hundred and 
eighteen, and at the District aforesaid, feloniously and know- 
2 inglv did transport, and did cause to be transported, and did 
aid and assist in transporting in interstate commerce, that is 
to sav from the Citv of Washington, in the District of Columbia 
aforesaid, to the said State of Virginia, a certain woman, to wit, one 
Blanche Phillips, for the purpose of prostitution and debauchery, 
and with intent and purpose on the part of him, the said David 
Freed, to induce, entice and compel the said Blanche Phillips to 
give herself up to debauchery and to engage in the practice of prosti¬ 
tution; against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said United 
States. 

JOHN E. LASKEY, 

A ttorney of the United States in 
and for the District of Columbia. 


Criminal. No. 34368. 

United States 
vs. 

David Freed. 

Vio. White Slave Traffic Act. 

Witnesses: 

George I. Hellmuth, M. P. 

May Carlisle. 

Leon Mouradian. 

Blanche Phillips. 

Sue McLain. 

Marion Spingarn, M. P. 

William Charles Green. 

Walter A. Blum. 


A True Bill: 


MICHAEL A. GRIFFIN, 

Foreman. 
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3 Supreme Court of the District of Columbia. 

Friday, October 25" A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Siddons presiding. j 

* * * * * * * 

Come as well the Attorney of the United States, as tjie defendant 
in proper person, and by his Attorney J. A. O’Shea, Esquire; where¬ 
upon the defendant being arraigned upon the indictment the read¬ 
ing whereof he specifically waives, pleads Not Guilty thereto, and 
for trial puts himself upon the country and the Attorney of the 
United States doth the like; whereupon by consent of the Attorney 
of the United States the defendant is granted within ten days to 
withdraw said plea and demur to, or move to quash the said indict¬ 
ment as he may be advised; and thereupon the Court fixes the 
amount of bail in this case at Two thousand ($2,000) dollars; 
whereupon the defendant enters into a recognizance in the sum of 
Two thousand ($2,000) dollars, with .John J. O’Neill surety, to 
appear before this Court from day to day, during the;present and 
subsequent terms thereof, to answer the indictment herein pending 
against him, until finally disposed of, and not to depart the Court 
without leave. { 

4 Demurrer. 

Filed November 12, 1918. i 

* * * * * * | * 

Now comes the defendant by his attorney, James A. O’Shea, and 
says that the indictment filed in this case is bad ir| substance. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Note. —Among the points of law to be argued in this case are: 

1. That the indictment*is duplicitous. There are two separate 
counts charging separate offenses joined against the defendant. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Monday, November 18" A. D. 1918. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy, presiding. 




A 


DATED "FREED V5. ETJOTED STATES OF AMERICA. 


Come as well the Attorney of the Tjnited States, as the defendant 
in proper person, according to his recognizance, and hy his Attorney 
J. A. O’Shea, Esquire; whereupon the defendant’s demurrer 
5 coming on to be heard, after argument, is overruled; 

******* 

Wednesday, November 20" A. D. 1918. 

* ' 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury- that was respited yesterday; whereupon the said jury 
upon their oath say that the defendant is Guilty in manner and 
form as charged in the indictment. 


Motion for a New Trial. 

Filed November 23, 1918. 

******* 

Now comes the defendant bv his attorney and moves the Court for 
a new trial in the above entitled cause, and for reasons therefor shows 
to the Court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury by 
the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in admitting evidence contrary to law. 

6 6. That the Court erred in refusing to admit evidence con¬ 

trary to law. 

7. That new and material facts have come to light since the trial. 

JAMES A. O’SHEA, 

A ttomey for Defendant. 

John R. Laskey, Esq., District Attorney, District of Columbia, 
Washington, D. C.: 

Please take notice that 1 will call the above motion to the atten¬ 
tion of the Justice of the Supreme Court of the District of Columbia, 
holding a Term for Criminal Business on Friac/y the Sixth day of 
December A. D. 1918. 

JAMES A. O’SHEA, 
Attorney for Defendant. 





Supreme Court of the District of Columbia. 

Thursday, January 23" A. D. 1919. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 


The defendant's motion for a new trial argued and submitted to 
the Court on the 16" day of December, A. D. 1918, is by the Court 
this day overruled. 

7 Monday, March 17" A. D' 1919. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 


Come as well the attorney of the United States, as the defendant 
in proper person, according to his recognizance, and by his Attor¬ 
ney J. A. O'Shea Esquire; whereupon it is demanded of the de¬ 
fendant what further he has to say why the sentence of the law 
should not be pronounced against him, and he says nothing except 
as he has already said; whereupon it is considered by the Court that 
for his said offense, the said defendant be taken by the Superintend¬ 
ent aforesaid, to the Asylum and Jail aforesaid, whence he came, 
thence to the Penitentiary (as designated by the Attorney General 
of the United States) there to be imprisoned for the period of Five 
(5) years, to take effect from and including the date of arrival of 
said defendant at said Penitentiary ; and thereupon the defendant 
by his attorney notes an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, from the judgment of the Court in this case; 
whereupon the Court fixes the amount of bond for costs on appeal 
at One hundred ($100) dollars, and the bond for the appearance 
of the defendant at Two thousand ($2,000) dollars. | 

8 Memoranda. 


6 DAVID FREED VS. UNITED STATES OF AMERICA*. 

Now comes here the defendant by his Attorney J. A. O’Shea, Es¬ 
quire and prays the Court to sign, and make a part of the record his 
Bill of Exceptions taken during the trial of the case and submitted 
to the Court on the 9" day of June, 1919, which is accordingly 
done, Nunc pro tunc. 

9 Memorandum. 

August 8, 1919.—Time to file Transcript of Record extended to, 
and including, September 1, 1919. 


Assignments of Error. 

Filed August 23, 1919. 

***** e * 

The Court erred as follows: 


I. 


In overruling the demurrer. 


II. 

In refusing to require the United States to elect upon which count 
in the indictment it would rely. 


III. 

In refusing to require the United States to elect as between the 
various parts of the first count upon which it would rely. 

IV. 

In refusing to require the United States to elect as between the 
various parts of the second count upon which it would rely. 

V. 

In permitting the Government to introduce the occurrence between 
Blanche Phillips and the defendant as being a separate and distinct 
offense not having any probative force as far as this crime 
10 is concerned. 


VI. 

In permitting the Government to introduce testimony as to the 
fact that the place to which the defendant went on this evening was 
the same place he had been on other occasions. 


DAVID FREED VS. UNITED STATES OF AMERICA. 


7 


VII. 

In permitting the witness, Blanche Phillips, to state the details 
of any incidents of the first trip, on the ground that this first trip 
was not in any way connected with the present prosecution. 

I 

VIII. j 

i 

In refusing to withdraw a juror for the misconduct of Assistant 
District Attorney Leahy in his address to the jury. 

IX. i 

In refusing defendant’s prayer No. 1. j 

X. | 

j 

In refusing defendant’s prayer No. 2. j 

! 

xi. i 

! 

! 

i 

In refusing defendant’s prayer No. 3. | 

XII. I 

1 

In refusing defendant’s prayer No. 4. 

xiii. ! 

I 

In refusing defendant’s prayer No. 5. 

11 XIV. j 

In refusing defendant’s prayer No. 6. 

XV. j 

■ I 

In refusing defendant’s prayer No. 7. 

XVI. 

In refusing defendant’s prayer No. 8. 

‘ XVII. 

In refusing defendant’s prayer No. 9. 

XVIII. 

In refusing defendant’s prayer No. 10. 


i 
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XIX. 

In refusing defendant’s prayer No. 11. 

XX. 

In refusing defendant’s prayer No. 12. 

XXI. 

In refusing defendant’s prayer No. 13. 


XXII. 


In refusing defendant’s prayer No. 14. 

XXIII. 

In refusing defendant’s prayer No. 15. 

XXIV. 

In refusing defendant’s prayer No. 16. 


XXV. 


The Court erred in its charge to the jury in stating that this was 
transportation in interstate commerce. 

XXVI. 

The Court erred in its charge to the jury in stating that if the 
automobile ride started legitimately, and afterwards there came the 
suggestion to violate the White Slave Law, that would make this 
defendant guilty. 

JAMES A. O’SHEA, 

Attorney for Deft. 


12 Designation of Record. 

Filed August 23, 1919. 

* * * * * * * 

The Clerk will please make up a Designation of Record in the 
above entitled cause to be filed in the Court of Appeals and include 
therein the following papers: 

1. The indictment. 

2. The Demurrer. 

3. Order overruling Demurrer. 


DAVID FREED VS. UNITED STATES OP AMERICA. 9 

I 

4. Verdict of the Jury. 

5. Motion for New Trial. 

6. Order overruling Motion for New Trial. 

7. Judgment. 

8. Exceptions taken to the judgment. 

9. Order making Bill of Exceptions part of Record. 

10. Memorandum of approval of bond for costs. 


JAMES A. O’SHEA, 
Attorney for Defendant. 


Memorandum. 

August 27, 1919.—Time to file Transcript of Record extended to, 
and including, September 20, 1919. 

I 

13 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 34288, Criminal, wherein United 
States of America is Plaintiff and David Freed is Defendant, as 
the same remains upon the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 19th day of September, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

i (1J 7* 

By R. S. WAYLAND, 

Assistant Clerk. 


11. Assignment of Errors. 

12. This Designation. 


2—3314 
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14 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

Criminal. No. 34368. 

United States 


vs. 

David Freed, Defendant. 

Defendant's Bill of Exceptions. 

This cause came on for trial before the Honorable Walter I. Mc¬ 
Coy, Chief Justice of the Supreme Court of the District of Columbia, 
and a jury, on November 19 and 20, 1918, the United States being 
represented by William Leahy, and the defendant by .Tames A. 
O’Shea, and the following proceedings were had: 

The defense moved that the United States be required to elect upon 
which count in the indictment, there being two counts in the in¬ 
dictment. it would rely, which motion was overruled and 
exception noted. The reason stated by defendant for the election 
was that the two counts charged two separate and distinct offenses 
upon two separate and distinct girls. 

The defense then moved that the District Attorney be required 
to elect as between the various parts of the first count, upon which 
part, it would rely, which motion was overruled and exception noted. 

The same motion was made as far as the second count was con¬ 
cerned, which motion was overruled and exception noted. 

That the Government, to maintain the issues on its part joined, 
called one Sue McLain who testified in substance as follows: 

That she was a resident of the city of Camden, State of New 
Jersey, and had two brothers and one sister; had been in the 
15 City of Washington nearly two months, working at the Folly 
Theater in the chorus; that she came from Philadelphia to 
Washington, and had been in the show business about three months; 
that there were three other girls who came with her to Washington, 
and one of these was Blanche Phillips, and they lived at the La 
France Hotel; that witness first met David Freed, the defendant, 
over a month ago; at the time, the theater in which she was working 
was not open, because of the epidemic of influenza; that the defend¬ 
ant was a chauffeur, and upon the occasion of their first meeting 
he was driving a car; she was introduced to the defendant by a taU 
girl whose name she did not know; on that occasion witness was 
outside of the hotel where she was living, and she, with the tall girl, 
took a drive with the defendant; Blanche Phillips and the tall girl, 
two sailors, the defendant and the witness went in the car on "this 
occasion, and after going across a bridge and some distance beyond 
it into the country, they got out of the car and the witness walked 
across a field about half a square with a sailor, and there had inter- 
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course with him; they all then returned to the city, ahd the next 
night the defendant, who was known to the witness by the name of 
“Dirty Face,” asked her if she had gotten any money from the 
sailor; she replied that she had, and the defendant then stated to 
her in substance that he would make good dates, or five-dollar 
dates, for her. A few evenings later the defendant dame to the 
hotel at which witness was then living, the Allies Hotel, and saw her; 
he was then driving a car, and told her to stick around, that he 
would make a big engagement for her that night. 

That thereupon defendant, by his counsel, objected to the intro¬ 
duction of this occurrence as being a separate and distinct offense, 
and not having any probative force, which objection was overruled 
and exception noted. 

16 That there was no other person with her at this time, and it 
was about eight o'clock in the evening; that on that same eve¬ 
ning, which was, to the witness'sbest recollection thethirteenth day of 
October, 1918, about ten or eleven o’clock, defendant came back in 
the automobile, just as witness and Blanche Phillips were returning 
to the Allies Hotel, and called to witness, asking her if she wanted 
to ride; that she and Blanche Phillips went over to tbje machine 
and got in; that in the machine at the time were three men and a 
woman; witness sat in the front seat with the defendant and a sailor; 
Blanche sat in the back. That they went in the machine over a 
bridge, which witness was unable to identify, further tnan to say 
that there were lights on the bridge, and continued for some distance 
over the bridge into the country; that ou the way out! there was 
nothing done except laughing and cutting up; the witness did not 
know the names of anv of the partv. 

That thereupon the defendant, by his counsel, objected to the 
introduction of any testimony as to the fact that the place to which 
the defendant went on this evening was the same place they had 
been to on the other occasion, which objection was overruled and 
an exception noted. j 

That witness thereupon testified that it was the same bridge which 
they had crossed on the previous occasion; that after stopping the 
machine, on this occasion, witness got out, and there had intercourse • 
with one of the men in the party, for which she was paid five dol¬ 
lars; that she did not know what the others in the party did, but 
shortly after all came back in the machine with her to the City 
of Washington, to the National Hotel, where some one got out of 
the machine and got a pitcher of water; that they then all got into 
the machine once more and rode down into the Speedway, and while 
they were riding about in the Speedway suddenly a policeman 
jumped on the running board and they were all arrested and taken 
to No. 1 Police Station. j 

17 Cross-examination: 

That she could not. remember the exact words of the defendant, 
but the words were substantially as given; that all of the girls play- 
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mg at the Folly Theater stopped at the Allies Hotel; that she had 
been working at the Folly Theater a month; that the tall girl put 
it into her head to do something wrong; that the tall girl had told 
her about dates; that she never gave David Freed any money, that he 
called to her while she was sitting in front of the hotel; that she 
denies any officers told her that if she did not tell the story they 
wanted her to tell they would implicate her; that she does not know 
where they went; does not know where Virginia is. 

That thereupon the Government, further to maintain the issues 
on its part joined, called one Blanche Phillips who testified sub¬ 
stantially as follows: 

That she also was employed at the Folly Theater in the chorus, 
and had been for the past four or five weeks; that she lived with 
Sue McLain and was acquainted with David Freed, the defendant, 
whom she knew hv the name of “Dirty Face”; that upon one occa¬ 
sion a tall girl had asked her and Sue McLain if they wanted to go 
with her, the tall girl, for a ride; upon that occasion the witness, 
Sue McLain and the tall girl went out driving with David Freed 
and two other men. 

That thereupon counsel for the defendant objected to the witness 
stating details of any incidents of the first trip with the defendant, 
which objection was overruled and exception noted. 

Witness then preceded to detail what had taken place on the occa¬ 
sion of this drive; that she had gone with Freed, the defendant, 
had intercourse with him, for which she received one dollar; that 
upon that occasion Freed told her that he could make 
18 dates for her and Sue, and that she should not give in to 
any man until she had gotten five dollars therefor; that upon 
this occasion they had gone over a bridge, and out into the country, 
but she could not identify either the bridge or the spot to which they 
had gone; that on the night of the thirteenth day of October, she 
was returning to the hotel with Sue McLain, and just as they were 
about to enter the hotel where they were then living, which was 
known as the Allies Hotel, the defendant called Sue to the machine, 
in which he was then sitting, together with a party of three men 
and a woman; she and Sue went over to the automobile and got 
in, the defendant asking them if they, the witness and Sue, would 
not like to take a ride; witness knew none of the party, but got 
in the machine and sat on a soldier's lap in the back of the car; 
that they passed over the same bridge they had been over on the 
previous occasion and into the country to a spot where a narrow 
road turned off from the main road upon which they had been 
riding; there Freed stopped the car and they all got out; she had 
intercourse with one of the men, for which she was paid; she does 
not know what the others did, as the party separated in couples, but 
shortly returned once more, all got into the car, and were driven 
back to the City of Washington, where, after stopping at the National 
Hotel for a pitcher of water, they were arrested while driving about 
the Speedway and were taken to No. 1 Precinct Police Station. 
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Cross-examination: 

She does not remember the name of the girl who introduced her; 
does not know where they went; she did not understand what she 
was going there for; witness states she wanted to see the world; met 
him twice; that she had a conversation with him about five dollars 
dates, the night she went out with him; never made any arrange¬ 
ment with him to get her dates; does not remember who suggested 
girls. 

I 

19 That thereupon the Government, further to maintain the 
issues on its part joined, called one May Carlisle who tes¬ 
tified substantially as follows: 

That she had been in the City of Washington for about twenty- 
one years, but never knew the defendant Freed until the thirteenth 
dav of October, 1918; that she then met him on Pennsylvania Ave- 
nue between Sixth and Seventh Streets, N. W., at ten or ten-thirty 
o’clock in the evening, as she was going up the Avenue alone; Freed 
was driving a car on Pennsylvania Avenue, and a sailor, Who was 
a friend of hers, whom she had known for about two months, was 
sitting in the car with Freed, together with two other men; that 
witness was invited into the car; after witness got into the car the 
party went for a drive and an argument arose over Freed’s ability 
to drive the car, resulting in one of the men ordering Freed to take 
the party back to the City; on the way back the men determined 
that Freed could drive well enough for them, and asked him to 
get them some girls; who it was asked the question witness could 
not say, but did say that it was not Walter Blum; defendant replied 
to the question that he would try; just as they drove up to the Allies 
Hotel, Sue McLain and Blanche Phillips were going into the Hotel, 
and Freed drove the machine over to the curb; witness did hot know 
whether anyone called to the girls or not. but the girls turned, came 
over to the curb and got into the car; witness thought Sue sat in 
front and Blanche in the back; that they then proceeded up Penn¬ 
sylvania Avenue to Fourteenth St., down Fourteenth Street, across 
the bridge, over the military road, and turned to the left about two 
miles; the witness knew that it was the road to Alexandria, Virginia, 
and that the bridge they crossed was the Long Bridge; she 

20 heard no one in the party give any word of direction as to 
where to go, and did not know herself where she was going; 

the car was being driven by defendant Freed; witness saw no horse 
near where they stopped; they had continued over the Alexandria 
road up to a point where a small narrow road led off therefrom; 
there defendant stopped the car upon the narrow road, and they 
ail proceeded to get out of the car, with the exception of defendant; 
she and her friend walked away and after having intercourse re¬ 
turned; she did not know what the others in the party had done; 
asked if there was any liquor in the car on the way out, the witness 
replied that the soldier had some whiskey, she thought, as she saw 
him drinking out of what appeared to be a pint bottle; asked further 
if she knew what time it was when they returned to Washington, 
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she said she could not tell, but that the police came up on them 
while they were op the Speedway and arrested them. 


Cross-examination: 

That she did not hear him call girls, could not say who called 
girls at the hotel: that the defendant had run the machine into a 
ditch and there was some trouble between the sailor and the defend¬ 
ant and the machine was ordered home and on the way back some 
suggestion was made about girls; defendant said he would try to 
get girls. 

Thereupon the Government, further to maintain the issues on its 
part joined, called one Walter Blum who testified substantially as 
follows: 

That he came to Washington about July 1, 1918, and was ac¬ 
quainted with a sailor. Green, who was a member of the party which 
went out on the road in Freed's automobile on the night of October 
thirteenth, 1918; that he had known Mav Carlisle about a 
21 couple of months, and that May was invited into the car by 
the chauffeur. Freed, on the night of the thirteenth of Octo¬ 
ber. 1918; that they went out the road first for some little distance, 
and that an argument arose, and on the way back to Washington 
a suggestion was made by some one in the party that Freed get some 
girls; that they then drove on into the city, to a point where the 
two girls. Sue McLain and Blanche Phillips, got into the car; that 
witness did not know where they were driven by Freed that night; 
that they drove over a bridge, and some distance beyond, into a 
narrow road, where the machine was stopped, and, with the excep¬ 
tion of Freed, all got out of the car; he did not know what the others 
did,, as the couples separated; they returned to the city of Washing¬ 
ton, and were later arrested while driving about the Speedway. 


Cross-examination: 

That the defendant Freed made no mention about girls when wit¬ 
ness, together with the Sailor Green, and the soldier, first drove out 
the road with May Carlisle: that Freed called the girls over to his 
machine from the hotel; that nothing was said to the girls as to 
their object in going over the bridge. 

Thereupon the Government, further to maintain the issues on 
its part joined, called one Ernest Coughlax, who testified substan¬ 
tially as follows: 

That he was a member of the Second Engineers. Camp Hum¬ 
phries, Virginia, and had seen the defendant Freed before; he did 
not know just how May Carlisle did get into the car on the night of 
the thirteenth of October, 191S; that at first the defendant drove 
witness, together with two other men and May Carlisle, across the 
bridge, and they came back shortly to the city; that Freed then 
said he knew where he could get "them some girls; that he then 
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drove to the hotel where Sue and Blanche got into the car, 

22 and they drove back again over the bridge, but he could not 
say what bridge it was, as he did not pay much Attention to 

that; that he did not know what road they were driving: upon, nor 
where it was; the driver knew where he was going; that when they 
got to a point upon the road where a narrow road intersected, they 
went down this road, then backed up and all got out except the 
driver; this witness had never seen any of the girls before that 
night; that he had intercourse with Sue McLain, and paid her five 
dollars; that thereafter all the party got into the machine once 
more, drove back to the City of Washington, to-the National Hotel, 
[where a pitcher of water was obtained, and from there j they rode 
to the Speedway, and while driving around there were arrested and 
brought to Number One Precinct Police Station. j ' 

Thereupon the Government, further to maintain the ; issues on 
its part joined, called one Leon Mouraxdian who testified substan¬ 
tially as follows: I 

That he knew the defendant, and remembered the night that the 
defendant and the witnesses Sue McLain and Blanche Phillips were 
arrested; that on that night the defendant Freed first catne to the 
Allies Hotel and asked for Sue; later in the same evening while wit¬ 
ness was seated out in front of the hotel, Freed drove up in a ma¬ 
chine with three men and a girl, and the witness heard Breed call 
to Sue and Blanche who were just coming to the hotel ; | the girls, 
Sue and Blanche, went over to the machine, got in, and were driven 
off bv Freed; the witness denied that he was friendlv with Blanche 
Phillips and that he instigated the police to arrest them. 

Thereupon the Government, further to maintain 'the issues on 
its part joined, culled one George I. Hellmuth and one 

23 Sergeant Sanford, who testified substantially as follows: 

That they know a road known as Military Road, but could not 
say positively where it was. j 

The defendant, at the close of the testimony offered byjthe Gov¬ 
ernment, moved to direct a verdict for the defendant, because there 
was no evidence that the defendant procured or furnished trans¬ 
portation for the women to go from Washington to Virginia with 
the intention that they should engaged in prostitution or other 
immoral practices, which motion was overruled and an exception 
noted on behalf of the defendant. And the defense filed a further 
motion to direct because there was no evidence to show that they 
ever went to Virginia. 

Thereupon the defense, to maintain the issues on its part joined, 
called one Warren I. Gordon, who testified substantially as follows: 

That he was one of the party in the car; that David Freed did 
not call the girls over; that the girls invited themselves; 1 he does 
not know where they went. i 
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Thereupon the defense, further to maintain the issues on its part 
joined, called one David Freed, the defendant, who testified substan¬ 
tially as follows: 

That he is twenty years of age; that he came to Washington about 
four months ago from Chicago; that he never met the girls except 
once before; that they spoke to him and engaged his car and 

24 stated they wanted to go for a couple of hours. He denied 
making any arrangement with the girls for the purpose of 

making dates or ever mentioning anything to them about going to 
Virginia. He stated that he did not own the automobile, but was 
engaged by Hirshman and Burkowitz, receiving a commission on 
every dollar earned for his employers, over and above his salary; 
that on the night in question he met the soldiers, that they went- 
up the Avenue and then met May Carlisle; that on the way the 
sailor became dissatisfied with the way he was driving the car and 
ordered him back home; that he turned around and started to come 
back home, and on the wav back the sailors and he patched up 
differences and it was agreed the ride should be continued further; 
that when they arrived at the Allies Hotel on Pennsylvania Ave¬ 
nue, between Sixth and Seventh Streets, one of the sailors said to 
the girls, “What one of you girls would like to take a ride?”, and 
both of these girls indicated their willingness to come; that they got 
into the machine ! and told the driver to go ahead; that he drove 
them around the city and into the country, but that he did not go 
into Virginia; that he never made any arrangement with the girls 
to procure them men, never accepted any money from them and 
never had any intention of transporting them for immoral purposes; 
that defendant did not own the automobile, but did work on a com¬ 
mission over and above his salary and that on the night in question 
he was paid by the hour for driving this party. 

That then and thereupon the defendant rested. 

That the foregoing is the substance of all the testimony adduced 
on behalf of the United States and the defendant on the issues 
joined. 

That then and thereupon counsel for the respective sides addressed 
the jury. 

That then and thereupon the following occurred: 

Defendant’s counsel, as a conclusion of his argument to 

25 the jury, stated his confidence in the jury to realize the im¬ 
portance of the case for the defendant; whereupon, in open¬ 
ing his rebuttal argument. Mr. Leahy, for the United States, stated: 

“And it is with an equal amount of confidence that the govern¬ 
ment asserts its confidence in you twelve men to realize the im¬ 
portance of this case, and particularly the public evil involved of the 
most wicked and nefarious kind, upon which you are called now 
to pass your judgment,” 

Mr. O’Shea: “Now, if your Honor please, I submit that is a highly 
improper remark, and I move that a juror be withdrawn.” 

The Court: “The motion is denied.” 
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Mr. O’Shea: “Your Honor will allow me an exception?” 

The Court: “Yes.” j 

That then and thereupon the following prayers were offered: 

26 In the Supreme Court of the District of Columbia, Holding 

a Criminal Term. 

I 

Criminal. No. —. 

i 

United States 


vs. 

David Freed, Defendant. 
Defendant’s Prayers . 


No. I. The jury are instructed that they should acquit the de¬ 
fendant. 

Ref. except as charged & Exc. . i 


II. The arrest of the defendant, his indictment by a grand jury, 
and his arraignment are no evidence of his guilt; the presumption 
of innocence means that at the beginning of the trial he is inno¬ 
cent of the charge and this presumption continues to abide with the 
defendant as a complete protection, unless and until it gives way be¬ 
cause inconsistent with the existence of a situation proved by the 
evidence in the case beyond a reasonable doubt. 


Ref. except as charged &.Exc. 


27 in. Before the defendant can be convicted, it must be 
shown to the satisfaction of the jury beyond a reasonable 
doubt that he induced, enticed and compelled the said Sue McLain 
' and Blanche Phillips to be transported for the purposes mentioned 
in the indictment. 

Refused except as charged and Exception. 


IV. Before the defendant can be convicted it must be shown be¬ 
yond a reasonable doubt from the evidence that he used such in¬ 
ducement, enticement and compulsion as is denounced in the law. 

Refused except as charged and exception. 

j 

V. The mere fact that transportation by the defendant of Sue 
McLain and Blanche Phillips is not enough to convict the defendant, 
but the jury must go further, and find that at the time of the trans¬ 
portation he had the intent of inducing, enticing and compelling 
the said Sue McLain and Blanche Phillips to give herself up to the 
matters alleged in the indictment. 

Refused except as charged and exception. 

3—3314 
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28 VI. The jury are instructed that if the defendant furnished 
transportation to Sue McLain and Blanche Phillips at the 

instance and request of the said passengers, because of the directions 
given him by them, if he was simply a messenger to convey them 
and to furnish the transportation and'had no other or further intent, 
then it is your clear duty to find this defendant not guilty. 

Refused except as charged and exception. 

VII. The jury are instructed that one act does not constitute de¬ 
bauchery or an immoral practice. 

Refused except as charged and exception. 

IX. Necessarily if the jury find that Sue McLain or Blanche Phil¬ 
lips are accomplices, they will then have to inquire into the facts 
as to whether or not there is corroborating testimony. 

Refused except as charged and exception. 

29 X. The evidence of witnesses Sue McLain and Blanche 
Phillips is not to be taken as that of ordinary witnesses of good 

character, whose testimony is generally and prima facie supposed to 
be correct. On the contrary the evidence of such witnesses ought 
to be received with suspicion and with the very greatest care and 
caution, and ought not to be passed upon by the jury under the 
same rules governing other and apparently credible witnesses. 

Refused except as charged and exception. 

30 XI. The jury are instructed that before they can convict 
the defendant they must find beyond a reasonable doubt that 

it was his intent to expose the witnesses, McLain and Phillips to 
such influences as would naturally and reasonably corrupt their 
minds and character as to lead them to acts of sexual immoralitv. 

Refused except as charged and exception. 

XII. If the jury find that the witnesses, McLain and Phillips, went 
on the ride of their own volition and for the purpose of making money 
of their own accord, then the defendant should be acquitted. 

Refused except as charged and exception. 

XIII. The jury are instructed that before they can convict the 
defendant they must find beyond a reasonable doubt that it was his 
intent at the time of the transportation, if they find he did trans¬ 
port them, to induce, entice and compel the witnesses, McLain and 
Phillips to give themselves up to debauchery and prostitution. 

Refused except as charged and exception. 

31 ^ XIV. Before the jury can convict the defendant, they must 
find beyond a reasonable doubt, that his conduct alone tended 

to lead the girls to a course of immoralitv. 

Refused except as charged and exception. 
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XV. If the jury find that influences other than that of the defend¬ 
ant tended to lead the girls into a course of immorality, then under 
the law he is not guilty. 

Refused except as charged and exception. 

. 

XVI. The jury are instructed that they must disregard any other 
occurrences but the date alleged in the indictment. 

Refused except as charged and exception. 

j 

32 That thereupon the defendant noted an exception to the 
refusal of the Court to grant each of the prayers so refused 

as aforesaid, and an exception was duly allowed and noted upon 
the minutes by the Court. 

Charge. 

The Court (McCoy, C. J.) then charged the jury as fpllows: 

Gentlemen, just one or two of the general fundamental principles 
in all criminal matters should be stated, I think, in this case, al¬ 
though you have heard them stated before. 

There is no presumption of guilt to be indulged against this de¬ 
fendant because he has been indicted by the grand jury of the 
charges upon which he has been tried here before you. That is 
merely a complaint by the government against him, upon which 
he comes into court, or is brought into court and is tried. This' de¬ 
fendant is entitled to the benefit of what is known as the presump¬ 
tion of innocence. Until you are satisfied beyond a reasonable doubt 
that he is guilty you should keep in your minds all through the 
consideration of the case the law, which is that a man, until he is 
shown to be guilty beyond a reasonable doubt, is presumed to be 
innocent. It is like any fact which you may find to be proved 
in the case. The law says it is a fact, or like a fact to be Considered, 
just as anything that has been proved here before you, and you 
should keep it in mind and weighs it. I do not mean now as a 
separate thing, but one of the things you should keep in mind in 
reaching your conclusion in this matter. The burden of proof rests 
upon the government to satisfy you beyond a reasonable doubt that 1 
each and every one of the facts which must be found to exist before 
this crime can be found to have been committed shall be 

33 proven. 

Now a general comment in regard to the witnesses. You 
have seen the witnesses on the stand, and you have heard what they 
have had to say, you have noticed their manner of testifying, and 
you have heard more or less about what kind of people they are. 
All those things you should also keep in mind when you are weigh¬ 
ing the testimony of any witness, in order to determine what credi¬ 
bility it is entitled to. 

The statute is one which is divided, or the particular paragraph 
of the statute, the particular section of the statute which we have 
here before us is one that is divided into two different parts, so far as 
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the description of the crime known as white slavery is concerned, 
and each one of those parts is in a way divided into other parts. 

The first part of the statute says that a defendant charged with 
this crime must have knowingly done certain things which I will 
call your attention to later. So you must be satisfied beyond a rea¬ 
sonable doubt that this defendant knowingly did the matters re¬ 
lating to the transportation, which I am going to speak about to 
you in a minute, with certain purposes, namely, either for the pur¬ 
pose of prostitution by these young women, or for the purpose of 
debauchery. If he did not know that that was the purpose of the 
transportation, that is if you are not satisfied beyond a reasonable 
doubt that he did know, then he cannot be convicted. Of course, 
what one knows is frequently—I will not say generally, but fre¬ 
quently ascertained by a consideration of what he does and the 
circumstances surrounding his actions, so if you find that the cir¬ 
cumstances surrounding his actions in this case are such as 

34 to lead you to find beyond a reasonable doubt that he knew 
these women were going over there for that purpose, or either 

of those purposes, then you may find knowledge from that, or you 
can take all the circumstances as you have had them narrated to you 
here, added to anything he said or was said to him, if you find" he 
did say anything, or anything was said to him which could lead you 
to infer that he knew what the purpose was for which they went 
over there. In other words, take what was said and what was done, 
and if you find beyond a reasonable doubt that he knew the purpose 
for which they went over into Virginia, if they did go over there— 
I am coming to that later—and that purpose was for prostitution or 
debauchery, and that element of crime, namely, knowledge, has 
been found by you, you come then to the consideration of the other 
things. 

The next part of the statute says “knowingly transport or cause 
to be transported, or aid in transporting, or assist in transporting.” 
If you find beyond a reasonable doubt that he did transport these 
young women, or aid or assist in transporting them, or cause them 
to be transported into Virginia, then that element of the crime is 
sufficiently found by you. I am not going into any definition of what 
it means to transport, or what it means to cause to be transported, 
or to aid or assist in transporting. Those are ordinary English 
words, and you know the definition of them just as well as I do. 
You do not have to find, in order to find beyond a reasonable doubt, 
that he is guilty of the transportation, that he did each one 

35 of these things, but if he did any one of the things, and the 
other facts in regard to the crime are found, then that part 

of the indictment is satisfied. 

The next thing is that the transportation, if there was any, must 
have been in interstate commerce. If you find beyond a reasonable 
doubt, that this defendant did transport these young women over 
to Virginia from the District of Columbia, then you should find 
that the transportation was in interstate commerce, because transpor¬ 
tation between the District of Columbia and Virginia is within the 
terms of the statute, “interstate commerce,” or, rather, it is trans¬ 
portation from the city of Washington, District of Columbia, over 
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into Virginia, and is covered by the statute here under consideration. 

The next element in the crime, so far as the first part of the stat¬ 
ute is concerned, which you must find, is that the defendant took 
these young women over for the purpose of prostitution or debauch¬ 
ery. I think the definition of prostitution which is to be made 
use of in construing this statute is that it is the having by a woman 
illicit intercourse with a man for hire. Debauchery, I think, should 
be defined with reference to this particular statute as meaning a 
having of illicit intercourse by a woman, that is a woman having 
illicit intercourse not for hire. You do not have to find, in order 
to find the defendant guilty, that this was an act done for compensa¬ 
tion, assuming that any such act was done, as you have heard testi¬ 
fied to. It mav have been an act of illicit sexual intercourse 

V 

36 on the part of these young women, without any compensa¬ 
tion. ! 

Now, then, the second part of the statute also relates to transpor¬ 
tation, and it also relates to transportation between, we will say, the 
District of Columbia and the State of Virginia, so I will not touch 
upon those two features of the case, because they are identical in 
both parts; I mean the same considerations prevail in regard to 
them when you come to consider the second part of the statute as 
when you consider the first part of it, but the second part of it 
says the transportation must have been with the intent and purpose 
to induce or entice the woman transported to give herself up to de¬ 
bauchery, or to engage in prostitution. You see, it isjnot in con¬ 
nection with the second part of this section merely that j the defend¬ 
ant must have known what they were going for, but thaj; he was the 
inducing or enticing cause, and if you find, in regard to this part 
of the charge against him, that he held out some inducement to 
these young women to go over there for this purpose,! or that he 
enticed them by means or enticements—it does not mak^ any differ¬ 
ence what it was—the two words are very much alike, arid it is hard 
to draw a distinction between them, but inducement might be some¬ 
thing he offered to them to go over, as coming from himself, and 
enticement might be the holding out of the allurement of money 
to be given to them by somebody else. You can see there may be 
only a slight shade of difference between the two. But if he took 
them over there, intending and purposing to induce them or entice 
them into the commission of the act which may be characterized 
in either one of these ways, according as the young w )men 

37 got money for it or not, then on this second part of the stat¬ 
ute as it is charged here in the indictment you may find him 

guilty, if you are satisfied of that beyond a reasonable doubt, and 
the inducement and enticement must be to get the young women 
to give themselves up to debauchery, or to give themselves up to 
prostitution. If you find both of those words, so far as this statute 
is concerned, with reference to the other first part of the section, you 
do not have to find them again. 

Now, I am going to summarize it this way. If you are satisfied be¬ 
yond a reasonable doubt that this defendant, knowing that the trans- 

S ortation was for the purpose of prostitution, or for the purpose of 
ebauchery, transported or caused to be transported, or aided or 


DAVID FREED VS. UNITED STATES OF AMERICA. 


ZZ 

assisted in the transportation of these young women, then your ver¬ 
dict should be guilty, or if you find that this defendant transported 
or caused to be transported or aided in the transportation or assisted 
in the transportation of these women, with the intent and purpose of 
inducing or enticing them to give themselves up to debauchery or to 
prostitution, and find those things, if you do, beyond a reasonable 
doubt, then vour verdict should be guiltv. Of course, if you do not 
find what I have said is in the first division of this section beyond a 
reasonable doubt, and if you do not find what is in the second division 

of the section bevond a reasonable doubt, both of them, or if you can 

%> - %> 

not find either one of them bevond a reasonable doubt, then 

V 

38 vour verdict should be not guiltv. If you can find either of 
these sets of circumstances bevond a reasonable doubt, then 

vour verdict should be guiltv. 

- You may take the indictment, which perhaps may state it to you 
more simply than I have undertaken to do. 

Mr. O'Shea: I want to have the stenographer note the exceptions 
to the refusal to grant my prayers. 

The Court: I will put those right on the prayers, but the reporter 
may put down that on behalf of the defendant Mr. O'Shea offered 
some fifteen or sixteen requests to charge, each and every one of 
which was refused, except, of course, as charged, and that Mr. O’Shea 
excepted to each and every refusal and that the exception was en¬ 
tered. 

Mr. O'Shea: T want to except to your Honor's explanation to this 
jury about the transportation, as far as the interstate commerce is 
concerned. That was along the line indicated bv Mr. Leahy in his 
argument, that this would be interstate commerce. 

The Court: What is the basis of your exception? 

Mr. O'Shea: I do not think that is the law, the way you explained 
it to the jury about the transportation; the fact that going in an 
automobile from here to Virginia would be interstate commerce. 

. The Court: You may have an exception, of course, to that. 

Mr. O'Shea: Furthermore. I want to take exception to your 
Honor's charge beginning with the words, ‘‘If you are satisfied/’ 
wherein you grouped those sets of circumstances, down to ‘‘your 
verdict shall be guiltv”; and then the second set of circum- 

39 stances. I want to take exception to that. Do I make my¬ 
self clear? 

The Court: Yes, I understand how you are grouping them, but 
what is the point of your exception? 

Mr. O'Shea: Beginning with the words that your Honor used, 
“If you are satisfied.” 1 am taking exception to it because I do not 
think that is the law. 

The Court: In what particular respect do you think I have not 
charged according to the law, because I have been wrong, and I 
may be now, and I will correct it if I think I am. 

Mr. O’Shea: In this respect, if the Court please. I do not think 
the idea seems to be that if at any time after this ride started it 
developed that these people wanted to go to Virginia,—then I surely 
do not think that he would be responsible. 
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The Court: You mean the defendant wanted to go to Virginia 
for the purpose of- 

Mr. O’Shea: If they wanted to go to Virginia for a legitimate 
purpose, and then afterwards the purpose was changed, and it was 
for an illegitimate purpose. 

The Court: You mean after they got into Virginia? ' 

Mr. O’Shea: Yes. sir. 

Mr. Leahy: I do not think your Honor said that. 

Mr. O’Shea: It left that impression upon my mind. I wanted 
to clarify the situation. You see what I am after? 

The Court: I would say to the jury, for the purpose of the first 
part of the section, where I was undertaking to give you my 

40 notions about the defendant knowingly transporting them in 
interstate commerce for the purpose of prostitution or de¬ 
bauchery, I would say, and would have said it if I had had it in 
mind, that if the knowledge was acquired only after they got over 
there, there would not be any knowingly transporting in interstate 
commerce for that purpose, of course. To make myself clear, if the 
first time that it occurred to anybody that there should! be any de¬ 
bauchery or prostitution was when they turned up that toad over in 
Virginia, of course, then there would not be any knowingly trans¬ 
porting in interstate commerce, because the interstate commerce fea¬ 
ture of it would have been a matter of the past, but that would not 
have interfered with the second part of the charge at all. Now, I 
have cleared up that point. 

Mr. O’Shea: I want you. furthermore, to clear this up for the 
jury, if your Honor will, that the ride started out in the District 
of Columbia,- 

The Court: Do not misunderstand me, gentleman. If you find 
in regard to this testimony that it is true that they went over there 
into Virginia, and that when they got over into Virginia somebody 
said, “Let’s go back and get some girls, and they did that, and then 
came over here and then went back into Virginia, that] of course, 
would be transportation in interstate commerce. 

Mr. O’Shea: Yes, that is perfectly true. Then, one thing fur¬ 
ther. if the Court please, and then I am through. If the ride from 
the District of Columbia, for instance,—suppose they did: start from 
the Allies Hotel, and there was no thought or no suggestion 

41 of prostitution, but just the fact that they got in tlje machine 
at that time, and the ride started legitimately, the jury must 

take into consideration the start of the ride, and if aftbr the ride 
started—well, that is the point I want to take exception to. 

The Court: I refuse to modify my charge to that extent: 

Mr. O’Shea: Your Honor will allow me an exception to that 
point? 

The Court : Yes. 

42 All of which exceptions, as stated in the foregoing bill of 
exceptions, were duly noted by the Court at the time the 

same were severally taken, and said exceptions are sigped as the 
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several exceptions taken at the trial, this 26th day of June. A. D 
1919, nunc pro tunc. 

WALTER I. McCOY, 

Justice. 

John E. Laskey, Esq., Attorney for Dist. Colo., Washington, D. C.: 

Please take notice that on — the — day of June, A. D. 
1919, at ten (10) o’clock, A. M., or as soon thereafter as counsel 
may be heard, the proposed Bill of Exceptions attached to this notice, 
will be submitted to the Court to be settled. 


Attorney for Deft. 

43 [Endorsed:] Criminal. No. 34368. United States vs. 

David Freed, Defendant. Defendant’s Bill of Exceptions. 
Clerk please file. Submitted June 9. 1919. J. R. Young, Clk. W. 
F. Lemen, Asst. Clk. James A. O'Shea, Atty. for Deft. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3314. David Freed, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Sep. 19, 1919. 
Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1919. 


No. 3314. 


DAVID FREED, APPELLANT, 

vs. 

UNITED STATES OF AMERICA. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


Brief on Behalf of the Appellant. 


Statement of the Case. j 

• i 

The appellant, 20 years of age, was convicted! in the 
Supreme Court of the District of Columbia, on the 20th 
day of November, 1918, for an alleged violation of the 
White Slave Traffic Act, the indictment charging the 
offence to have been committed on the 13th day of 
October, 1918, for which he received a sentence of five 
years in the penitentiary. 

A demurrer was filed November 12, 1918, upon the 
ground that the indictment was bad, in that there were 
two separate counts, charging separate offenses against 
the defendant, which demurrer coming on to be heard 
before the Honorable Chief Justice McCoy, was over¬ 
ruled. 
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At the inception of the trial the defense requested 
an election as between the two counts in the indictment 
upon the ground that the defendant was charged -with 
two separate and distinct offenses, which motion for an 
election was overruled and an exception noted (Rec., p. 
10). The reason given by the defendant for the election 
was that the two counts charged two separate and dis¬ 
tinct offenses upon two separate and distinct girls (Rec., 
p. 10). The defense then moved that the Government 
be required to elect as between the various parts of the 
first count, namely, as to which part of the count it would 
rely upon and this motion was overruled and an exception 
noted (Rec., p. 10). 

The same question was made as to the second count 
which motion was overruled and an exception noted 
(Rec., p. 10). 

Sue McLain then testified on behalf of the Govern¬ 
ment that she was a resident of the city of Camden, 
State of New Jersey, and had two brothers and one sis¬ 
ter; that she had been in the city of Washington nearly 
two months, working at the Folly Theater in the chorus; 
that she came from Philadelphia to "Washington, and had 
been in the show business about three months; that there 
were three other girls who came with her to Washington, 
one of whom was Blanche Phillips. That she and 
Blanche Phillips lived at the La Franc Hotel. Witness 
first met David Freed over a month ago, at the time the 
theater in which she was working was not open because 
of the influenza epidemic. That the defendant was a 
chauffeur, and upon the occasion of their first meeting 
he was driving a car. She was introduced by a tall girl 
whose name she did not know; on that occasion witness 
was outside of the hotel where she was living, and she, 
with the tall girl, took a drive with the defendant; 
Blanche Phillips and the tall girl and two sailors, the de¬ 
fendant and the witness went in the car on this occa- 
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sion, and after going across a bridge and some distance 
beyond it, into the country, witness walked across a field 
about half a square and had intercourse with the sailor; 
they all then returned to the city, and the next hight the 
defendant, who was known to witness by the name of 
“Dirty Face,” asked her if she had gotten any money 
from the sailor; she replied that she had, and the defend¬ 
ant then stated to her in substance that he would make 
good dates, or five dollar dates, for her. A few evenings 
later the defendant came to the hotel where she was living, 
namely, the Allies Hotel; saw her; that he was then driving 
a car, and told her to stick around, that he would make a 
big engagement for her that night. 

At this point, counsel for the defense objected to the 
introduction of this occurrence as being a separate and 
distinct offense and not having any probative force; this 
objection being overruled an exception was r oted (Rec., 

p. 11). 

That on the same evening to the best of witness’ 
recollection, the 13th of October, about 10 or 11 o’clock, 
defendant came back in the automobile, just as witness 
and Blanche Phillips were returning to the Allies Hotel 
and called to witness asking her if she wanted to ride; 
that she and Blanche Phillips went over to the machine 
and got in; that in the machine at the time were three 
men and a woman; witness sat in the front seat with the 
defendant and a sailor. Blanche Phillips sat in the back. 
They went in the machine over a bridge, which witness 
was unable to identify, further than to say that there 
were lights on the bridge, and continued foi some dis¬ 
tance over the bridge to the country; that on the way out 
there was nothing done except laughing and cutting up; 
witness did not know the names of any of the party. 

At this point the defense objected to the introduction 
of any testimony as to the fact that the place to which the 
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defendant went on this occasion was the same place the 
witness had been on the other occasion. This objection 
being overruled an exception was noted (Ree., p. 11). 

Witness thereupon stated it was the same bridge which 
they had crossed on the previous occasion; that after 
stopping the machine on this occasion witness got out and 
there had intercourse with one of the men in the party 
for which she was paid So; she did not know what the 
others in the party did; shortly after, all came back in the 
machine with her to the city of Washington, to the Na¬ 
tional Hotel. They then rode on the Speedway and 
were arrested while there. 

On cross-examination the witness stated that she could 
not remember the exact words of the defendant, but the 
words were substantially as given; that all of the girls 
playing at the Folly Theater stopped at the Allies Hotel; 
that she had been working at the Folly Theater a month. 
That the tall girl put it into her head to do something 
wrong; that the tall girl had told her about dates. That 
she never gave David Freed any money; that he called to 
her while she was sitting in front of the hotel; she does 
not know where they went and does not know where 
Virginia is. 

Blanche Phillips testified substantially the same as 
Sue McLain as far as acquaintance with the defendant 
was concerned and the name by which he was known; 
that upon one occasion a tall girl had asked her and Sue 
McLain if they wanted to go with her, for a ride; upon 
that occasion the witness, Sue McLain and the tall girl 
went out riding with David Freed and two other men. 

The details of this first trip with the defendant were 
objected to by counsel for the defendant upon the ground 
that it put the defendant upon trial for another distinct 
offense and an exception was noted to the ruling of the 
court (Rec., p. 12). 

Witness then proceeded over objection to give the de- 
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tails of this drive, namely, that she had gone with Freed, 
had intercourse with him, for which she received SI; 
upon that occasion Freed had told her that he could make 
dates for her and Sue; that she should not give into any 
man until she had gotten five dollars (So) therefor; on 
this occasion they had gone over a bridge, and out into 
the country, but she could not identify either the bridge 
or the spot to which they had gone. 

That on the night of October 13th as she was returning 
to the hotel with Sue McLain and was about to epter the 
Allies Hotel where she was living, the defendant called 
Sue to the machine. The defendant was sitting there 
with a party of three men and a woman. She and Sue 
went over to the automobile and got in. The defendant 
asked them if they, the witness and Sue, would not like to 
take a ride. Witness knew none of the party but got into 
the machine and sat on a soldier’s lap in the back of the 
car. They passed over the same bridge they had been 
over on the previous occasion and into the country to a 
spot where a narrow road turned off from the main road 
upon which they had been riding; there Freed stopped the 
car and they all got out; she, after intercourse With one 
of the men, received compensation from one of the men 
and she does not know what the others did. 

Cross-Examination. 

Does not remember the name of the girl who intro¬ 
duced her. Does not know where they went. Witness 
stated that she did not understand what they were 
going there for. She stated further that she wanted to 
see the world. Met Freed twice and had a conversation 
with him about five dollar dates, the night she went out 
with him; never made any arrangement with him tp get her 
dates and does not remember who suggested girls. 

May Carlisle was then sworn and stated that she had 
been in the city of Washington about twenty-one years; 
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never knew the defendant David Freed until the 13th of Oc¬ 
tober, 1918; she then met him on Pennsylvania Avenue 
between Sixth and Seventh Streets Northwest, at 10 or 
10.30 in the evening as she was going up the Avenue 
alone. A sailor who was a friend of hers was in the car 
with Freed; Freed was driving the car; there were two 
other men in it with the sailor, and she was invited into 
the car; after witness got into the car the party went 
for a drive and an argument over Freed’s ability to drive 
the car resulted in one of the men ordering Freed to take 
the party back to the city. On the way back the men 
determined that Freed could drive well enough for them, 
and asked him to get them some girls. Who asked the 
question witness could not say, but did know it was not 
Walter Blum. To this defendant replied that he would 
try. As they drove up to the Allies Hotel, Sue McLain 
and Blanche Phillips were going into the hotel and Freed 
drove the machine over to the curb. Witness did not 
know whether any one called to the girls or not, but the 
girls turned, came over to the curb and got into the car. 
Witness thought that Sue sat in front and Blanche in the 
back; that they proceeded up Pennsylvania Avenue to 
Fourteenth Street and down Fourteenth Street across the 
bridge over the Military Road, and turned to the left 
about 2 miles; witness knew it was the read to Alexan¬ 
dria, Ya.; that the bridge they crossed was the Long 
Bridge. She heard no one in the party give any word or 
direction as to where to go and did not know herself 
where she was going. The car was being driven by 
defendant Freed. Witness saw no house near where they 
stopped. They had continued over the Alexandria 
Road up to a point where a small narrow road led off 
therefrom; that the defendant stopped the car upon the 
narrow road, and they all proceeded to get out of the car, 
with the exception of the defendant (Rec., p. 13) ; she 
and her friend had intercourse. 
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Cross- Examination. 

Witness did not hear defendant call girls; could not 
say who called girls at the hotel; defendant had run the 
machine into a ditch and there was some trouble between 
the sailor and the defendant and the machine was or¬ 
dered home, and on the way back some suggestion was 
made about girls; defendant said he would tfy to get 
girls. 

Walter Blum testified that he was acquainted with a 
sailor, a member of the party, who went out on the road 
in Freed’s automobile October 13, 1918; he had known 
May Carlisle about a couple of months. They went out 
the road first for some little distance. An argument 
arose and on the way back a suggestion was made by 
someone in the party that Freed get some girls. They 
then drove on to the city to a point where the two gir ls 
Sue McLain and Blanche Phillips got into the car. Wit¬ 
ness did not know where the party was driven by Freed 
that night; they went over a bridge and some distance 
beyond to a narrow road, where the machine was stopped 
and they all go out of the car with the exception of Freed; 
witness did not know what the others did as the couples 
separated. 

Cross- Examination. 

Freed made no mention about girls, when witness with 
the sailor Green and the soldier first drove out the road 
with May Carlisle; Freed called- the girls over to his 
machine from the hotel; nothing was said to the girls 
as to their object in going over the bridge. 

Ernest Coughlan testified that he was a member of the 
Second Engineers, Camp Humphries, Virginia; has seen 
defendant before; he did not know just how May Car¬ 
lisle did get into the car on the night of the 13th; Freed 
said he knew where he could get them some girls; he 
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then drove to the hotel where Sue and Blanche got into the 
car and they drove over the bridge, but witness could not 
say what bridge it was as he did not pay much attention to 
that. Didn’t know the road they were driving upon nor 
where he was. When they got to a point where a nar¬ 
row road intersected they went down this road and then 
backed up and all got out except the driver. Witness 
had never seen the girls before that night. He paid Sue 
McLain S5 after intercourse with her, and they drove to 
the National Hotel and from there to the Speedway, and 
there were arrested. 

Leon Mourandian testified that he knew the defend¬ 
ant; that he remembers the night that the defendant and 
the witness McLain and Phillips were arrested and on 
that night Freed first came to the hotel and asked for 
Sue, later in the same evening Freed drove up in a 
machine with a girl and three men and the witness heard 
Freed call to Sue and Blanche who were just coming 
to the hotel. The girls, Sue and Blanche went over to 
the machine, got in, and were driven off by Freed. 
Witness denied that he was friendly with Blanche Phillips 
and that he instigated the police to arrest them. 

George Hellmuth and Sergeant Sanford testified that 
they knew a road known as the Military' Road, but they 
could not say positively where it was. 

Defendant moved to direct a verdict for the defendant 
at the close of the Government’s case because there was 
no evidence that the defendant procured or furnished 
transportation for the women to go from Washington to 
Virginia, with the intention that they should engage in 
prostitution or other immoral practices, and this motion 
being overruled an exception was noted on behalf of the 
defendant (Rec., p. 15). The defendant further urged 
this motion upon the ground there was no evidence to 
show they ever went to Virginia. 
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This motion being overruled an exception was noted 
(Rec., p. 15). 

The defense thereupon called Warren I. Gordon who 
stated that he was one of the party in the car. That 
David Freed did not call the girls over to the car. That 
the girls invited themselves; he does not know where 
they went (Rec., p. 15). , 

The defendant then testified that he was 20 years of age 
and came to Washington about four months ago; never 
met the girls except once before, they spoke to him and 
engaged his car and stated they wanted to go for a couple 
of hours; witness denied making any arrangement with 
the girls for the purpose of making dates or even men¬ 
tioning anything to them about going to Virginia; he 
stated that he did not own the automobile but worked 
for Hirschman & Burkowitz and received a commission 
on every dollar earned for his employers over and above 
his salary; that on the night in question he met the sol¬ 
diers; that they started up the Avenue and then met 
May Carlisle; on the way the soldier became dissatisfied 
with the way he was driving the car, and ordered him 
back home and on the way back they patched up differ¬ 
ences and it was agreed the ride should be continued fur¬ 
ther. That when they arrived at the Allies Hotel one 
of the sailors said to the girls, “What one of you girls 
would like to take a ride?” and both of these girls indi¬ 
cated their willingness to come; they got ihto the 
machine and told the driver to go ahead; that he drove 
around the city and into the country but did not go into 
Virginia, that he never made any arrangement with the 
girls to procure them men; never accepted any money 
from them and never had any intention of transporting 
them for immoral purposes; that he did not own the 
machine but that he worked on a commission over and 
above his salary and on the night in question was paid 
by the hour for driving this party. 

Thereupon the defendant rested. 
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Assignments of Error. 

The court erred as follows: 

I. 

In overruling the demurrer. 

II. 

In refusing to require the United States to elect upon 
which count in the indictment it would relv. 

III 

In refusing to require the United States to elect as 
between the various parts of the first count upon which it 
would rely. 


IV. 

In refusing to require the United States to elect as 
between the various parts of the second count upon which 
it would rely. 


V. 

In permitting the Government to introduce the oc¬ 
currence between Blanche Phillips and the defendant as 
being a separate and distinct offense not having any 
probative force as far as this crime is concerned. 

VI. 

In permitting the Government to introduce testimony 
as to the fact that the place to which the defendant went 
on this evening was the same place he had been on other 
occasions. 
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VII. i 

In permitting the witness, Blanche Phillips, i to state 
the details of any incident of the first trip, on the ground 
that this first trip was not in any way connected with the 
present prosecution. 

VIII. i 

In refusing to withdraw a juror for the miscohduct of 

Assistant District Attorney Leahy in his address to the 
jury. 


In refusing defendant’s prayer No. 1. 

1. The jury are instructed that they should 
acquit the defendant. 

X. 

In refusing the defendant’s prayer No. 2. 

2. The arrest of the defendant, his indictment 
by a grand jury, and his arraignment are no evi¬ 
dence of his guilt; the presumption of innocence 
means that at the beginning of the trial he 
is innocent of the charge and this presumption 
continues to abide with the defendant as a 
complete protection, unless and until it gives 
way because inconsistent with the existence of 
a situation proved by the evidence in the case 
beyond a reasonable doubt. 

i 

XI. 

In refusing the defendant’s prayer No. 3. 

J 

3. Before the defendant can be convicted, it 
must be shown to the satisfaction of the jury 
beyond a reasonable doubt that he induced, 
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enticed and compelled the said Sue McLain 
and Blanche Phillips to be transported for the 
purposes mentioned in the indictment. 

XII. 

In refusing defendant’s prayer No. 4. 

4. Eefore the defendant can be convicted it 
must be shewn beyond a reasonable doubt from 
the evidence that he used such inducement, entice¬ 
ment and compulsion as is denounced in the law. 

XIII. 

In refusing defendant’s prayer No. 5. 

5. The mere fact that transportation by the de¬ 
fendant of Sue McLain and Blanche Phillips is 
not enough to convict the defendant, but the 
jury must go further, and find that at the time 
of the transportation he had the intent of induc¬ 
ing, enticing and compelling the said Sue McLain 
and Blanche Phillips to give herself up to the 
matters alleged in the indictment. 

XIV. 

In refusing defendant’s prayer No. 6. 

6. The jury are instructed that if the defendant 
furnished transportation to Sue McLain and 
Blanche Phillips at the instance and request 
of the said passengers, because of the directions 
given him by them, if he was simply a messenger 
to convey them and to furnish the transportation 
and had no other or further intent, then it is your 
clear duty to find this defendant not guilty. 
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XV. 

In refusing defendant’s prayer No. 7. 

7. The jury are instructed that one act 


does not 


constitute debauchery or an immoral practice. 


XVI. s 

I 

In refusing defendant’s prayer No. 9. 

9. Necessarily if the jury find that Sue McLain 
or Blanche Phillips are accomplices, tljiey will 
then have to inquire into the facts as to whether 
or not there is corroborating testimony. 

i 

XVII. I 


In refusing defendant’s prayer No. 10. 

10. The evidence of witnesses Sue McLain and 

Blanche Phillips is not to be taken as jthat of 
ordinary witnesses of good character, i whose 
testimony is generally and prima facie supposed 
to be correct. On the contrary the evidence 
of such witnesses ought to be received with sus¬ 
picion and with the very greatest care and cau¬ 
tion, and ought not to be passed upon by the jury 
under the same rules governing other and ap¬ 
parently credible witnesses. j 

XVIII. 

In refusing defendant’s prayer No. 11. 

11. The jury are instructed that before they 
can convict the defendant they must find beyond a 
reasonable doubt that it was his intent to expose 
the witnesses, McLain and Phillips, to such in¬ 
fluences as would naturally and reasonably cor¬ 
rupt their minds and character as to lead them to 
acts of sexual immorality. 
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XIX. 

In refusing defendant’s prayer No. 12. 

12. If the jury find that the witnesses, McLain 
and Phillips, went on the ride of their own voli¬ 
tion and for the purpose of making money of their 
own accord, then the defendant should be ac¬ 
quitted. 


XX. 

In refusing the defendant’s prayer No. 13. 

13. The jury are instructed that before they 
can convict the defendant they find beyond a 
reasonable doubt that it was his intent at the time 
of the transportation, if they find he did transport 
them, to induce, entice and compel the witnesses, 
McLain and Phillips to give themselves up to 
debauchery and prostitution. 

XXL 

In refusing defendant’s prayer No. 14. 

14. Before the jury can convict the defendant, 
they must find beyond a reasonable doubt 
that his conduct alone tended to lead the girls to a 
course of immorality. 

XXII. 

In refusing defendant’s prayer No. 15. 

15. If the jury find that influences other than 
that of the defendant tended to lead the girls 
into a course of immorality, then under the law he 
is not guilty. 
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XXIII. 

In refusing defendant’s prayer No. 16. 

16. The jury are instructed that they must 
disregard any other occurrences but the date 
alleged in the indictment. 


XXIV. 

I 

The court erred in its charge to the jury in stating that 
this was transportation in interstate commerce. 

XXV. 

The court erred in its charge to the jury in statjng that 
if the automobile ride started legitimately, and after¬ 
wards there came the suggestion to violate the White 
Slave Law, that would make this defendant guilty. 


ARGUMENT. 

POINT I. j 

Assignments of Error 2, 3, 4, 5, 6, 7 and 16. 

It will be noted that these various assignments deal 
with the question of whether the appellant was put upon 
trial upon two separate and distinct charges at the same 
time. A reading of the indictment shows that there were 
two counts and that the defendant was tried upon both 
counts. It will be further seen that the first coupt con¬ 
tained various charges and the second count contained 
different charges. The introduction of evidence under 
this heading was prejudicial error, for it placed the defend¬ 
ant on trial for two separate and distinct offenses.: This 
is not permissible. 

U. S. vs. Kidwell, 38 App. D. C., 566. 


How serious this error was, will be noted by the fact 
that the witness Sue McLain was pemitted to testify as 
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to an occurrence that took plaee with David Freed over a 
month ago when she first met him. 

She further testified that she and the defendant went 
into the car on this occasion across a bridge and some dis¬ 
tance beyond it into the country and was then permitted 
to give a distinct and separate offense from the one al¬ 
leged in the indictment (Ree., p. 10). 

Again in the testimony of Blanche Phillips (Ree., p. 
12) the witness was permitted to testify as to the same oc¬ 
currence a month before the occurrence alleged in the 
indictment. 

Under all of the authorities this put the defendant 
upon trial for two separate and distinct offenses at the 
same time. 


POINT II. 

Refusal of Prayers. 

It will be noted that the court refused all of the prayers 
of the defendant and stated that he refused except as 
charged. 

Particular attention is invited to the fact that the court 
refused to grant Prayers 9 and 10. Prayer 9 is: 

“Necessarily if the jury find that Sue McLain or 
Blanche Phillips are accomplices, they will then 
have to inquire into the facts as to whether or not 
there is corroborating testimony.” 

All the court says is: 

“Now a general comment in regard to the wit¬ 
nesses. You have seen the witnesses on the stand, 
and you have heard what they have had to say, 
you have noticed their manner of testifying, and 
you have heard more or less about what kind of 
people they are. All those things you should 
also keep in mind when you are weighing the 
testimony of any witness, in order to determine 
what credibility it is entitled to” (Rec., p. 19). 
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The Supreme Court of the United States has said in 
Holte vs. U. S., 236 U. S., 140, a White Slave Case: 

“A woman who is transported in violation of the 
White Slave Traffic Act of 910 may be guilty of 
conspiracy with the person transporting her, to 
commit a crime aginst the United States under 
No. 37 Penal Code of March 4, 1898.” 

The opinion delivered by Mr. Justice Holmes dealt 
with an indictment for a conspiracy between the defend¬ 
ant Holte and one Laudenschleger, that Laudenschleger 
should cause the defendant to be transported from 
Illinois to Wisconsin for the purpose of prostitution. As 
the defendant is a woman, the District Court sustained a 
demurrer on the ground that although the offense could 
not be committed without her, she was no party to it, 
but only the victim. The question was, as to whether or 
not that ruling was right. Mr. Justice Holmes (at p. 
145) in the opinion says: 

“So we think that it would be going too far to 
say that the defendant could not be guilty in this 
case. Suppose, for instance, that a professional 
prostitute, as well able to look out for herself as 
was the man, should suggest and carry out a jour¬ 
ney within the Act of 1910 in the hope of black¬ 
mailing the man, and should buy the Railroad 
tickets, or should pay the fare from Jersey City to 
New York, she would be within the letter of the 
Act of 1910 and we see no reason why the act 
should not be held to apply. We see equally 
little reason for not treating the preliminary agree¬ 
ment as a conspiracy that the law can reach, 
if we abandon the illusion that the woman always 
is the victim. The words of the statute punish 
the transportation of a woman for the purpose of 
prostitution even if she were the first to suggest 
the crime. The substantive offence might be 
committed without the woman’s consent, for in¬ 
stance, if she were drugged or taken by force. 
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Therefore the decisions that it is impossible to turn 
the concurrence necessary to effect certain crimes 
such as bigamy or duelling into a conspiracy to 
commit them do not apply.” 

In Bennett vs. U. S., 227 U. S., 333, an alleged viola¬ 
tion under the White Slave Act, plaintiff in error 
being indicted in the District Court for the Southern 
District of Ohio, filed a motion to quash and a demurrer 
to the indictment attacking the constitutionality of the 
statute. She was indicted for having caused the trans¬ 
portation of Opal Clark. Instructions were asked, warn¬ 
ing the jury against a conviction upon the uncorroborated 
testimony of an accomplice and the exact language used 
in this prayer 9 was taken from the Bennett case. The 
Bennett case went a little further and added to the words 
of the ninth prayer—“there is evidence tending to cor¬ 
roborate her testimony and it is for you to consider its 
force and value and the weight to give to it.” It was 
contended that this was error, as the court instructed 
the jury that there was corroborating evidence. Mr. 
Justice McKenna in delivering the opinion said: 

“The contention is that this was error, as the 
court instructed the jury that there was cor¬ 
roborating evidence when the court should have 
charged the jury ; that it was for them to ascertain 
from the testimony whether or not there was cor¬ 
roborating testimony.’ The objection is hyper¬ 
critical. The court did not instruct the jury 
that there was corroborating testimony, but testi¬ 
mony of that tendency, and added that the 
force and weight of its corroborating power was 
for the jury to determine.” 

/ » 

Thus far we have seen that the Supreme Court of the 
United States has held that a woman is an accomplice and 
in the Bennett case that the Supreme Court of the United 
States has impliedly sanctioned the granting of a prayer 
upon that point. 
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Again in Holmgren vs. U. S., 217 U. S., 509, the opinion 
being delivered by Mr. Justice Day, it was said: 

“It may be doubtful whether Werta can be re¬ 
garded as an accomplice, as the record tends to 
show that he had no part in procuring the testi¬ 
mony of Holmgren, and in no wise induced him to 
make the oath which was the basis fori the pro¬ 
ceedings. Be that as it may, the request did not 
properly state the law, as it assumed that Werta 
was an accomplice, a conclusion which was con¬ 
troverted, and against which the jury might have 
found in the light of the testimony. It is un¬ 
doubtedly the better practice for courts to caution 
juries against too much reliance upon the testi¬ 
mony of accomplices, and to require corroborating 
testimony before giving credence to them. But 
no such charge was asked to be presented to the 
jury by any proper request in the case, and the 
refusal to grant the one asked for was not error.’, 

In Yaeger vs. U. S., j(l6 App. D. C., 361, this Honorable 
Court has laid down this test: j 

“As has been before stated, liability to indict¬ 
ment for the same offence is a reasonable test in 
the relations of accused persons.” I 

See also Thompson vs. U. S., 30 D. (p. App., 
352. 

It will be noted that in this case at bar each one of these 
witnesses could have been prosecuted for conspiracy to 
violate this White Slave Act, if the jury believed the Gov¬ 
ernment’s theory. I 

“An accomplice, vithin the rules of evidence, is 
one who is in some way concerned in the Commis¬ 
sion of a crime. The term includes all who are 
concerned in the crime, whether as principals 
in the first or second degree or as accessories. 
The test by which to determine whether one is an 
accomplice is to ascertain whether or not he could 
be indicted for the offence for which the accused 
is being tried.” 

12 Cyc., 445. 




In the case of U. S. vs. Neverson, 1 Mackey, 152, it is 
provided that the degree of credit to be given an accom¬ 
plice is a matter exclusively within the province of the 
jury; they may if they see fit act upon his evidence 
even in a capital offence, without any confirmation of his 
statement. But the court should advise them they should 
not convict upon his testimony alone and without corrobora¬ 
tion. 

Again in U. S. vs. Bicksler, 1 Mackey, 341, we find the 
opinion of U. S. vs. Neverson considered and affirmed. 
The court said: 

“In the recently reported case of U. S. vs. 
Neverson this point was considered and the law 
laid down that the jury' may, if they see fit, even 
in a capital offence, act upon the unsupported 
testimony of an accomplice. But the court should 
advise the jury they should not convict upon his 
testimony alone and without corroboration.” 


In the case of U. S. vs. Paylor, 42 D. C. App., 428, the 
question arose as to whether or not one who bets in viola¬ 
tion of law may be convicted on the testimony of the per¬ 
son with whom he bets, as the latter is not his accom¬ 
plice. This honorable court, Mr. Justice Van Orsdel 
speaking, said: 

“We think it unnecessary to enter into any dis¬ 
cussion of the rules of practice governing the ad¬ 
mission of the testimony of accomplices, since we 
are of opinion that, where two persons wager on 
the result of an event, as in this instance a horse 
race, one is not the accomplice of the other. To 
establish the relation of accomplice, two or more 
persons must unite in a common purpose to do an 
unlawful act. When two persons wager on the 
result of a certain event the purpose of each is 
diametrically opposed to that of the other. The 
object to be obtained by each is the exact opposite 
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of the other. It could be asserted with equal 
force that two persons engaged in fighting a duel 
are accomplices. While each is violating the same 
law, they are not engaged in a common purpose to 
kill a common antagonist, but in a distinct and 
separate purpose of killing each other.” 

I 

W r ill it be seriously contended that Sue McLain and 
Blanche Phillips, taking the Government’s contention as 
correct, did not unite in a common purpose with David 
Freed to do an unlawful act? Will it be seriously con¬ 
tended that there was not an establishment of the rela¬ 
tionship of accomplice between them? Will it be seri¬ 
ously contended that there was not a oneness of intent 
and a oneness of offense between them? Will it Be seri¬ 
ously contended that there was no aiding or assisting 
by acts or encouraging by words in the commission of the 
offense? Will it be seriously contended that each acted 
independently for himself or herself against the others? 
Will it be seriously contended that the girls acted without 
concert, mediately or immediately, with the defendant 
Freed? 

It matters not what the law may be in other States, the 
law as stated in the District of Columbia will be found in 
U. S. vs. Neverson, and in U. S. vs. Bicksler, and still 
again in Paylor vs. U. S. 

The question -would seem to be whether or noti a per¬ 
emptory verdict should be ordered or a jury should be 
merely cautioned. In the instant case the defendant 
asked the court to advise the jury that Sue McLain and 
Blanche Phillips were accomplices and that the jury 
should inquire into the facts as to whether there was cor¬ 
roborating testimony or not. 

There seemed to be no objection to the form of the 
prayer and the question was as to whether it was error to 
refuse to grant this prayer. 
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Accomplice testimony should be received with caution. 

U. S. vs. Smith., Federal cases 16,322. 

U. S. vs. Babcock, Federal cases 14,487. 

U. S. vs. Goldberg, Federal cases 15,223. 

U. S. vs. McKee, Federal cases 15,686. 

The court erred in failing to warn the jury of the danger 
of convicting a defendant on the testimony of an accom¬ 
plice. 

Greenleaf Evidence, 16th Ed., 380 and 381. 

Cyc., 12, p. 453. 

U. S. vs. Ybanez, 53 Fed. R. S., 36. 

U. S. vs. Fleming, 18 Fed. Rep., 907. 

U. S. vs. Harries, 26 Fed. Cases 15,309. 

U. S. vs. Lancaster, 26 Fed. Cases 15,556. 

U. S. vs. Reeves, 3S Fed. Rep., 404. 

U. S. vs. Van Senvan, 65 Fed. Rep., 78. 

U. S. vs. Sykes, 58 Fed. Rep., 1004. 

U. S. vs. Kessler, Bald. Rep., 22. 

U. S. vs. Soccia, 2 Fed. Rep., 708. 


It may be conceded that there is no statute upon the 
question; and in support of the contention that the court 
should have cautioned or advised the jury we quote the 
following cases: 



State vs. Light, 17 Ore., 358. 

State vs. Stebbins, 29 Conn., 463. 

State vs. Woollard, 111 Mo., 248-256. % / M j. J 

State vs. Jones, 64 Mo., 391. 

Hoyt vs. People, 140 Ill., 588-595. ,f 
Greenleaf, Vol. 1, sec. 380. 

Ray vs. State, 1 Green, Iowa, 323. 


In Regan vs. U. S., 157 U. S., 301, it is stated that the 
court should be impartial to the Government and the de¬ 
fendant. And on behalf of the defendant, it is the duty 
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to caution the jury not to convict upon the uncor¬ 
roborated testimony of an accomplice. 


Is the Failure of the Trial Court to Instruct the Jury 
Upon Accomplice Testimony Error and as Such 
Reviewable in This Honorable Court? 


In the case of Yaeger vs. U. S., 16 App. D. 
this honorable court said: 


C., 359, 


“The third assignment of error is on the refusal 
of the court to instruct the jury, at the request 
of the defendant, that the testimony of the prose¬ 
cutrix must be corroborated on all material points, 
because she must be considered an accomplice.” 


Again in U. S. vs. Thompson, 30 App. D. C., 352, the 
question was again considered. 

In Maxey vs. U. S., 30 App. D. C., 63, the action 
of the lower court as to the testimony of an accomplice 
was considered. 

In none of these cases has the question been treated as a 
mere rule of practice, and nowhere in the District of Co¬ 
lumbia has the matter been considered one of sound 
discretion in the trial court. 

In the light of the testimony and of the decisions of the 
Supreme Court of the United States, it must be con¬ 
sidered as a rule of law in this jurisdiction. If, as was 
said in the Holmgren case, it is the duty of the court to so 
instruct and the court fails, this court has the right to 
correct the falure and reverse the case. 

POINT III. ! 

i 

Prayer 10 is as follows: 

“The evidence of witnesses Sue McLain and 
Blanche Phillips is not to be taken as that of 
ordinary witnesses of good character, whose testi¬ 
mony is generally and prima facie supposed to be 
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correct. On the contrary the evidence of such 
witnesses ought to be received with suspicion and 
with the very greatest care and caution, and ought 
not to be passed upon by the jury under the same 
rules governing other and apparently credible 
witnesses.” 

By the refusal to grant this prayer it is urged there 
was error for the court’s instructions to the jury about the 
witnesses (Rec., p. 19) did net advise the jury that the 
testimony of Sue McLain and Blanche Phillips should be 
any different from that of a supposedly reputable wit¬ 
ness. 

POINT IV. 

The charge in this case was that the defendant “know¬ 
ingly did transport, and did cause to be transported, 
and did aid and assist in transporting in interstate com¬ 
merce,” on the first count Sue McLain for the purpose of 
prostitution and debauchery, and on the second count, 
Blanche Phillips. The intent with which the defendant 
did this was vitally necessary. We have read the court's 
charge in an effort to see if the prayers offered by the 
defendant were covered. In the early part of the charge 
(Rec., p. 20) we find nothing to justify the statement 
made by the court in discussing the question of knowledge 
when the court stated: 

“Of course, what one knows is frequently—I 
will not say generally, but frequently ascertained 
by a consideration of what he does and the 
circumstances surrounding his actions, so if you 
find that the circumstances surrounding his ac¬ 
tions in this case are such as to lead you to find 
beyond a reasonable doubt that he knew these 
women were going over there for that purpose, or 
either of those purposes, then you may find 
knowledge from that, or you can take all the cir¬ 
cumstances as you have had them narrated to you 
here, added to anything he said or was said to 
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him, if you find he did say anything, or anything 
was said to him which could lead you to infer that 
he knew what the purpose was for which they 
went over there” (Rec., p. 20). 

“In other words, take what was said and what 
was done, and if you find beyond a reasonable 
doubt that he knew the purpose for which they 
went over into Virginia, if they did go over there^- 
I am coming to that later—and that purpose was 
for prostitution or debauchery, and that element 
of crime, namely, knowledge, has been found by 
you, you come then to the consideration of the 
other things” (Rec., p. 20). 

The court in explaining to the jury about knowledge 
should have given defendant’s version and granted 
prayer 5. 

The court instructed the jury that the mere fact that 
he knew these women were going over there for that pur¬ 
pose was enough to give him knowledge. This was 
error. 

In this regard there was no instruction given to the 
jury at all of the defendant’s position. 

Prayer 5, which recites: 

“The mere fact that transportation by the de¬ 
fendant of Sue McLain and Blanche Phillips is not 
enough to convict the defendant, but the jury 
must go further, and find that at the time of the 
transportation he had the intent of inducing, en¬ 
ticing and compelling the said Sue McLain and 
Blanche Phillips to give herself up to the matters 
alleged in the indictment,” 

should have been given. 

POINT V. 

Again in respect to the transportation the court told 
the jury (Rec., p. 20) : 

“If you find beyond a reasonable doubt that he 
did transport these young women, or aid or assist 
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in transporting them, or cause them to be trans¬ 
ported into Virginia, then that element of the 
crime is sufficiently found by you. I am not going 
into any definition of what it means to transport 
or what it means to cause to be transported, or to 
aid or assist in transporting. Those are ordinary 
English words, and you know the definition of 
them just as well as I do. You do not have to 
find, in order to find beyond a reasonable doubt, 
that he is guilty of the transportation, that he did 
each one of these things, but if he did any one of 
the things, and the other facts in regard to the 
crime are found, then that part of the indictment 
is satisfied.” 

The court stated to the jury that it did not have to 
find in order to show that he was guilty of transportation, 
that he did certain things, and failed to advise the jury 
as to the defendant’s intent at the time of the alleged 
transportation. 

In this connection prayer 11, which is as follows: 

“The jury are instructed that before they can 
convict the defendant they must find beyond a rea¬ 
sonable doubt that it was his intent to expose the 
witnesses, McLain and Phillips, to such influences 
as would naturally and reasonably corrupt their 
minds and character as to lead them to acts of 
sexual immorality,” 

should have been given. 

Prayer 12, which is as follows: 

“ If the jury find that the witnesses, McLain and 
Phillips, went on the ride of their own volition 
and for the purpose of making money of their own 
accord, then the defendant should be acquitted,” 

should have been given. 

Prayer 13, which is as follows: 

“The jury are instructed that before they can 
convict the defendant they must find beyond a 
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reasonable doubt that it was his intent at the time 
of the transportation, if they find he did transport * 
them, to induce, entice and compel the witnesses, 
McLain and Phillips, to give themselves up to 
debauchery and prostitution,” 

should have been given. 

POINT VI. | 

There was nothing to justify the court in giving to 
the jury the statement that it did at the top of page 21 of 
the record when the court attempted to define prostitu¬ 
tion and debauchery. It was said by the honorable 
court in the case of United States vs. John William Henry 
recently decided that counsel and the court are presumed 
to know the law and if the defense offers instructions and 
the court fails to give any consideration of these instruc¬ 
tions then the defendant has done all that can be done in 
the matter. 

For the errors above recited it is respectfully urged that 
the judgment of the trial court should be reversed. 

JAMES A. O’SHEA, 

Attorney for Appellant. 
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DAVID FREED, Appellant, 
vs. 

UNITED STATES OF AMERICA. 
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THE CASE 

This is an appeal from a final judgment of the Supreme 
Court of the District of Columbia, holding- a Crirpinal 
Term, sentencing appellant to serve five years in the peni¬ 
tentiary for violation of Section 2 of the Act of Congress 
of June 25, 1910, 36 Stat. 825, entitled “An Act to further 
regulate interstate and foreign commerce by prohibiting 
the transportation therein for immoral purposes of women 
and girls and for other purposes,” which, insofar as per¬ 
tinent to this case, provides as follows: 
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“Sec. 2. That any person who shall knowingly 
transport or cause to be transported, or aid or assist 
in obtaining transportation for, or in transporting, in 
interstate or foreign commerce, or in any Territory 
or in the District of Columbia, any woman or girl for 
the purpose of prostitution or debauchery, or for any 
other immoral purpose, or with the intent and purpose 
to induce, entice, or compel such woman or girl to be¬ 
come a prostitute or to give herself up to debauchery, 
or to engage in any other immoral practice;” 

The facts stated by appellant are not controverted. 

ARGUMENT 
Point I 

(A) Overruling demurrer and refusal to require the Gov¬ 
ernment to elect. 

That the different means or methods of committing an 
offense may be alleged in all the various ways necessary 
to meet the possible phases of evidence that may develop 
at the trial, is too well established to require argument. 
Nothing more was done in this case. The indictment in 
the two counts (Record pages 1 and 2), sets forth conjunc¬ 
tively the different methods of committing the offense as 
enumerated disjunctively in the first clause of Sec. 2 of 
the Art. 


Crain vs. U. S., 162 U. S. 625, 635. 
Wiborg vs. U. S.. 163 U. S. 632, 647. 
Anderson vs. U. S., 170 U. S. 481, 500. 


As to the objection that two separate crimes were joined 
in the indictment, in that a different female was named 
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in each count, it will be necessary simply to refer to Sec. 
1024 U. S. R. S. which specifically permits joinder where 
the two offenses are of the same class of crimes 6r are 
a part of the same transaction. 

Coratola vs. U. S. 24 App. D. C. 229. 

Posey vs. U. S. 26 App. D. C. 302. 

Benson vs. U. S. 27 App. D. C. 331. ! 

The whole subject of election is now generally con¬ 
sidered to be a matter within the sound discretion of the 
trial court, which will not be reviewed in the absence of 
a clear abuse of that discretion, and certainly there was no 
impropriety in refusing to require the Government to elect. 

I 

Lorenz vs U. S., 24 App. D. C. 337. | 

Point I ! 

<B) Admission of evidence of a similar offense prior to 
that charged in the indictment. 

It will be conceded that evidence of prior similar offenses 
though of probative value is excluded under the general 
rule because prejudicial, but the exception is equally well 
recognized, that for the purpose of showing knowledge, 
intent, plan, motive, system and the like, evidence of |prior 
similar offenses is not only highly probative but relevant 
and admissible to sustain the indictment. 

Intent is an essential ingredient of all crimes at com¬ 
mon law. In some statutory offenses it is not. Again, 
the very act by which the crime charged is committed, is 
evidence of guilty knowledge or intent. But in a number 
of offenses both statutory and at common law the act may, 
in and of itself, be innocent, or justifiable, or guilty; and to 
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prove the latter it is necessary to show that such act was 
done with guilty knowledge or intent; so in this case it was 
necessary to show guilty knowledge as to the transporta¬ 
tion and the court very properly admitted testimony of a 
prior similar offense for this purpose. The propriety of 
this is so well recognized that we pass it with a reference 
to the following cases: 

Wood vs. U. S., 16 Pet. 342. 360. 

Moore vs. U. S., 150 U. S. 57. 

Goldsbv vs. U. S., 160 U. S. 70, 73. 

Bird vs. U. S., 180 U. S. 356, 359. 

People vs. Molineaux, 118 X. Y. 264; 62 L. R. A. 

193 and note. 


Point II 

Rejecting prayer Xo. 9 except as charged. (Accomplice 

prayer.) 

Appellant bases his contention here on the alleged fact 
that Sue McLain and Blanche Phillips were accomplices in 
the commission of this offense, citing U. S. vs. Holte, 
236 U. S. 140 as authority. The Holte case simply holds 
that a woman may be guilty of conspiracy with the person 
transporting her, to commit a crime against the United 
States under Sec. 37 Penal Code of 1910, and that portion 
of the case quoted by appellant (brief p. 17) must be read 
in connection with the whole opinion, when it will be 
seen that so far from deciding that the woman trans¬ 
ported is an accomplice, it holds just the contrary. The 
court illustrated its ruling by referring to the crime of 
abortion, when it said: 

“A woman may conspire to procure an abortion 
upon herself when under the law she could not com¬ 
mit the substantive crime, and therefore it has been 
held she cannot be an accomplice.” 
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The court clearly paralleled the offense of transporting, 
or causing to be transported, a female under the White 
Slave Act, with the crime of abortion, and argued that 
as in abortion the woman cannot be an accomplice, though 
she may be a conspirator, so under the Act of Juiie 25, 
1910, the woman may be a conspirator, though she cannot 
be an accomplice. i 

The prosecution in the Holte case was evidently brought 
on the theory that the woman could not be an acconiplice, 
else there would have been no necessity for indicting under 
Sec. 37 of the Penal Code of 1910. 

As evidence that the Supreme Court itself doe$ not 
regard the Holte case as deciding that the woman iis an 
accomplice or even might be an accomplice we have only to 
look at United States vs. Rabinovich, 238 U. S. S6. I The 
question in this case was whether a person could be guilty 
of conspiracy to violate certain provisions of the bank¬ 
ruptcy Act, when it was clear that he could not be guilty 
as principal or accessory of the objective offense. ! The 
court said: j 

I 

“A person may be guilty of conspiracy although 
incapable of committing the objective offense,” 

and cites its former ruling in the Holte case in support of 
the proposition. This clearly shows that the meaning at¬ 
tached to the Holte decision by the court handing it down 
was that the woman was incapable of violating the White 
Slave Traffic Act, but could be guilty of conspiracy to 
violate it. i 

Again in the case of Hays vs. U. S., 231 Fed. Rep. 
106, 110 it will be seen that the Federal Circuit Court of 
Appeals views the Holte case as deciding that the woman 
transported is not an accomplice. At the trial in the .Dis¬ 
trict Court an accomplice instruction was prayed by; de- 
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fendant and refused. The Circuit Court of Appeals in 
reviewing this action said: 

“The ruling was clearly right. The request as 
framed by counsel was improper upon two grounds: 
first, the girl was not an accomplice,” 

citing U. S. vs. Holte, 236 U. S. 140, 145, as authority. 

As further light upon the decision in the Holte case 
{supra) we quote from Diggs vs. U. S., 220 Fed. Rep. 
545, 553, affirmed in Diggs vs. U. S. 242 U. S. 470, as 
follows: 

“Thus it is universally held that a woman on which 
an abortion is committed is not an accomplice, al¬ 
though she assented to the act. But one may sustain 
such relation to an offense that, while not an accom¬ 
plice in the commission of that offense, he may be in¬ 
dicted for a conspiracy to commit the offense. This 
was what was decided in U. S. vs. Holte, 236 U. S. 
140.” 

Attention is directed to the dissenting opinion in the 
Holte case which, while contending that the female trans¬ 
ported cannot be guilty of conspiracy, is in agreement with 
the majority opinion that the woman cannot be an accom¬ 
plice, probably stating the proposition even more emphati¬ 
cally. Justice Lamar said: 

“* * * it appears that under the White Slave 

Traffic Act there must be a woman who is transported 
and a person who compels or induces her to be trans¬ 
ported or who aids her in such transportation. There 
is no trace in the statute of any intention to treat the 
women or girls as criminals for being transported, nor 
for agreeing that they will be transported, nor for 
aiding in the transportation. 

“The woman whether treated as the willing or an 
unwilling victim of such transportation for such busi- 
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ness purpose, cannot be found guilty of the main 
offense nor punished for the incidental act of con¬ 
spiring to be enslaved and transported.” 

In the light of these authorities we confidently maintain 
that the women in this case were not accomplices and for 
that reason there was no basis for prayer No. 9 as re¬ 
quested by defendant below. 

Any further discussion to justify the rejection of this 
prayer would seem superfluous, but even granting that 
the women were accomplices, an examination of the au¬ 
thorities will disclose that refusal to instruct as prayed 
was not reversible error. 

At common law it is well settled that the testimony of an 
accomplice, although entirely without corroboration^ will 
support a verdict of guilty of one accused of a crime, and 
this is still held to be the rule in the absence of statutes 
to the contrary. Likewise there has been a rule of practice, 
which to a greater or less extent courts regarded themselves' 
bound to observe, for the court to caution the jury as to 
the danger of acting upon the unsupported testimony of an 
accomplice. But, except in those jurisdictions where by 
statute the uncorroborated testimony of an accomplice »s 
insufficient to sustain a conviction, and in a few other iso¬ 
lated cases, it is universally held that the rule requiring 
such cautionary instructions is only a rule of practice and 
not a rule of law, and that there is no legal error in omit¬ 
ting or refusing to advise or caution the jury against! con¬ 
victing upon the uncorroborated testimony of the accom¬ 
plice, or that such testimony should be scrutinized | with 
great care and caution. 

In its latest pronouncement on this subject, the Supreme 
Court in Caminetti vs. U. S. 242 U. S. 470, said: 

“We agree with the Circuit Court of Appeals that 
the requests in the form made should not have been 











given. In Holmgrem vs. U. S. 217 U. S. 309 this 
court refused to reverse a judgment for failure to 
give an instruction of this general character, while 
saying that it was the better practice for courts to 
caution juries against too much reliance upon the tes¬ 
timony of accomplices and to require corroborating 
testimony before giving credence to such evidence. 
While this is so there is no absolute rule of law pre¬ 
venting conviction on the testimony of accomplices 
if juries believe them.” 

In Wallace vs. U. S. 243 Fed. Rep. 301, 310, the court 
said: 


‘‘But if it were conceded that all of them were ac¬ 
complices, there is no absolute duty of the court to 
give to the jury the usual charge cautioning them to 
exercise circumspection with respect to the evidence 
of accomplices so that failure to give it would of itself 
be reversible error. Where testimony of accomplices 
is relied on by the Government, it is recognized as the 
better practice for the court in its charge to direct at¬ 
tention to the complicity of the witness, and to duly 
caution the jury respecting such testimony. But error 
is not predicable merely upon failure to so charge the 
jury.” 

See also: 

Comm. vs. Holmes. 127 Mass., 424. 

Comm. vs. Wilson, 152 Mass., 12. 

Comm. vs. Clune, 162 Mass., 206. 

Comm. vs. Bishop, 165 Mass., 148. 

Comm. vs. Phelps, 192 Mass., 591. 

Peo. vs. Jenness, 5 Mich., 305. 

Peo. vs. Schweitzer, 23 Mich., 301. 

Peo. vs. Wallin. 55 Mich., 497. 

Peo. vs. Hare, 57 'Mich., 505. 

Peo. vs. Dumas (Mich.), 125 N. W„ 766. 

Cheatham vs. State, 67 Miss., 335. 
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State vs. Hyer, 39 N. J. L., 598. 

State vs. Simon, 71 N. J. L., 142, 145. 

(aff. 59, Atl. 1118). j 

State vs. Rachman, 68 X. J. L., 120. 

Cross vs. People, 47 Ill., 152, 160. 

Collins vs. People, 98 Ill., 584, 589. 

State vs. Haney, 19 N. C., 390. 

State vs. Green, 48 S. C., 136. 

State vs. Lowell, 85 S. C., 278. 

State vs. Potter, 42 Vt., 495. j 

State vs. Dana, 59 Vt., 614. 

State vs. Kibling, 63 Vt., 636. j 

State vs. Heir, 78 Vt., 488. 

State vs. Wolcott, 21 Conn., 272. 

State vs. Carey, 76 Conn., 342. 

State vs. Prudhumme, 25 La. Ann., 522. j 
State vs. Hauser, 112 La., 313. j 

Wigmore Ev., vol. Ill, sec. 2056. 

Rex vs. Jones, 2 Campb., 131. 

Ingalls vs. State, 48 Wise., 647. j 

Murphy vs. State. 124 Wise., 635. 

In Commonwealth vs. Wilson, 152 Mass., 12, the court 
by Justice Field said: 

“It is, however, a general rule of practice, to advise 
a jury not to convict upon the uncorroborated testi¬ 
mony of an accomplice, but it is not a rule of lays, and 
it is not error in law for the presiding justice toirefuse 
so to advise the jury. * * * j 

“In the case at bar, the presiding justice refused to 
give the fourth instruction requested. Although this 
request is very nearly, if not exactly, in accordance 
with the rule of practice generally adopted, yet, as 
the rule of practice is not an absolute rule of law, it 
was not error in law on the part of the presiding 
justice to refuse to give it.” 

Wigmore on Evidence, vol. 3, sec. 2056, says the fol¬ 
lowing : 
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while having the question raised in several cases, has never 
directly or indirectly held that failure to give such instruc¬ 
tions constituted reversible error. 

In the light of all the authorities therefore, and in the 
absence of statute, the true rule would seem to be that 
while it is the better practice to give a cautionary instruc¬ 
tion, it is in no sense a rule of law, the whole matter being 
in the discretion of the trial court, to give or refuse as the 
circumstances of each particular case warrant, and that its 
judgment will not be reviewed, except in rare instances 
where a plain and palpable abuse of discretion is apparent. 

Points III, IV, V 

Rejection of Prayers 5, 10, 11, 12 and 13 

It is not necessary to go into a detailed discussion of 
each of these prayers and point out specifically why each 
and every one was properly rejected, but suffice it to say, 
that an examination of the instructions prayed by counsel 
for the defendant at the trial and the court's charge to 
the jury (rec., pp. 19-23), clearly shows that the instruc¬ 
tions, in so far as they correctly stated the law, were sub¬ 
stantially embodied by the court in its charge, and there¬ 
fore, the court committed no error in refusing to grant 
the instructions, rejection of which appellant assigns as 
error. 

It is not error for a court to refuse to duplicate or reiter¬ 
ate instructions nor to refuse requested instructions where 
the charge of the court correctly defines the law of the case. 

Coffin vs. U. S„ 162 U. S. 664. 

Sugarman vs. U. S., 249 U. S., 185. 

Travers vs. U. S., 6 App. D. C. 450. 

Howgate vs U. S., 7 App. D. C. 217 

Harris vs. U. S.. 8 App. D. C. 20. 

Fuch vs. U. S., 16 App. D. C. 478. 
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Wallace vs. U. S., 18 App. D. C. 152. 

Norman vs. U. S., 20 App. D. C. 494. 

Du four vs. U. S., 37 App. D. C. 497. 

Lamson vs. Andrews, 40 App. D. C. 540. 

Point VI 

Statement of the Court at page 21 of the Record 

The Court’s remarks at the top of page 21 of the record 
are clearly not objectionable and certainly since no excep¬ 
tion was taken at the trial, appellant cannot now be 1 heard 
to complain. 

It is respectfully submitted that the record discloses no 
error, but rather an eminently fair trial and proper con¬ 
viction, and the judgment should be affirmed. 

Respectfully submitted, 

John E. Laskey, 
United States Attorney, D. C. 

T. Hardy Todd, 

Special Assistant U. S. Attorney, D, C. 





